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1 Filed Apr 17 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1709-50 

A. Henry Higginson, c/o Ralph F. Abbott, 30 State Street, 
Boston 9, Massachusetts, Plaintiff, 

v. 

George J. Schoeneman, Commissioner of Internal Revenue, 
John W. Snyder, Secretary of the Treasury, Georgia 
Neese, Treasurer of the United States, and Lindsay C. 
Warren, Comptroller General of the United States, 
Washington 25, D. C., Defendants . 

Complaint for a Mandatory Order Requiring Defendants 
to Pay the Balance Due on a Final Judgment. 

1. Plaintiff is an adult citizen of the United States and of 
the Commonwealth of Massachusetts and is presently re¬ 
siding in England. He brings this action in his own right. 

2. The defendant George J. Schoeneman is a citizen of 
the United States, is presently a resident of Silver Spring, 
Maryland, and is the Commissioner of Internal Revenue. 
The defendant John W. Snyder is a citizen of the United 
States, is presently a resident of the District of Columbia, 
and is the Secretary of the Treasury. The defendant 
Georgia Neese Clark is a citizen of the United States, is 
presently a resident of the District of Columbia, and is the 

Treasurer of the United States. The defendant 

2 Lindsay C. Warren is a citizen of the United States, 
is presently a resident of the District of Columbia, 

and is the Comptroller General of the United States. All 
of the defendants are sued as individuals and also in their 
respective official capacities as officers of the United States. 

3. The action arises under § 3771 of the Internal Reve¬ 
nue Code (26 U. S. C. § 3771) and Title 28, United States 
Code, Section 2411(a), as hereinafter more fully appears, 
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and is brought pursuant to the provisions of Title 28, 
United States Code, section 1331 and the provisions of 
§§ 11-306 and 16-1001 of the District of Columbia Code 
(1940). 

4. On February 11, 1944, plaintiff instituted a suit in the 
United States Court of Claims to recover income taxes paid 
for the calendar years 1937 to 1940, inclusive. The Court 
of Claims action was carried on the docket as No. 46076. 
The opinion of the Court of Claims was handed down on 
December 6, 1948, and the Court concluded: 

Judgment will be entered in favor of plaintiff for the 
total amount due with interest, in accordance with the find¬ 
ings of fact and the foregoing opinion, upon the filing by 
the parties of a computation or stipulation showing the 
exact amounts of the several overpayments, the dates of 
payment, and the amounts on which and the dates from 
which interest at 6% per annum is to be included in the 
judgment. It is so ordered. 

The findings of fact and opinion of the Court of Claims are 
reported at 113 C. Cls. 131 and 81 F. Supp. 254. 

5. Pursuant to the order of the Court of Claims the par¬ 
ties on March 4, 1949, filed in that proceeding a stipulation 
reading as follows: 

Pursuant to the opinion of the Court filed herein on De¬ 
cember 6, 1948, it is hereby stipulated and agreed by and 
between the parties hereto, through their attorneys, 
3 that the Court may enter judgment for the plaintiff I 
in the amount of $5,303.99 with interest thereon at I 
six per cent per annum from the dates and on the amounts 
as follows: 


Interest from— 

Amount 

December 8, 1938 

$2,008.79 

March 7, 1939 

234.66 

March 12, 1940 

304.64 

October 15, 1942 

2,344.26 

June 30, 1943 

411.64 
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The Bureau of Internal Revenue approved the amounts and 
the dates in this stipulation before it was filed. 

6. Thereafter on a motion for judgment filed by plaintiff 
the United States Court of Claims entered an order re¬ 
citing the stipulation of the parties and providing in part 
as follows: 

It Is Ordered this fourth day of April, 1949, that plain¬ 
tiff’s motion for judgment be and the same is allowed, and 
judgment is entered for the plaintiff in the sum of Five 
Thousand Three Hundred Three Dollars and Ninety-Nine 
Cents ($5,303.99) with interest at six (6) per cent per an¬ 
num from the dates and on the amounts as follows: 


December 8,1938 $2,008.79 

March 7, 1939 234.66 

March 12, 1940 304.64 

October 15, 1942 2,344.26 

June 30,1943 411.64 


No further proceedings were had in the Court of Claims 
with respect to the said order of April 4,1949. 

7. In a letter dated May 12, 1949, the Department of 
Justice referred to the aforesaid Court of Claims case and 
advised counsel for plaintiff as follows: 

The Solicitor General has decided to accept the judgment 
entered on April 4,1949, in the above-styled suit and no pe¬ 
tition for a writ of certiorari will be filed. The Chief 
Counsel of the Bureau of Internal Revenue has been noti¬ 
fied to take the necessary steps to effect payment to the 
plaintiff and it is assumed that this will be done at the 
earliest practicable date. 

The judgment of the Court of Claims referred to above be¬ 
came final on July 3, 1949. 

4 8. By a transmittal letter dated July 12, 1949, 

plaintiff filed with the Commissioner of Internal 
Revenue a judgment claim pursuant to the provisions of 
Treasury Regulations 111, Sec. 29.322-6. This judgment 


claim demanded a refund of $5,303.99 and interest and ad¬ 
vised the Commissioner of Internal Revenue in part as 
follows: 

The dates of payment of the taxes on which interest is 
to be computed were stipulated by the parties and are set 
forth on the [accompanying] certificate of judgment. 

9. The Congress of the United States has appropriated 
funds for the payment in full of judgments rendered by 
the United States Court of Claims including the judgment 
and interest awarded plaintiff as aforesaid. 

10. On or about September 12, 1949, the Commissioner 
of Internal Revenue sent to plaintiff a Treasury Depart¬ 
ment Certificate of Overassessment, Judgment Claim Sched¬ 
ule No. 150257, together with a United States Treasury 
check dated September 6, 1949, for $6,251.61 payable to 
the order of the plaintiff. Said amount of $6,251.61 repre¬ 
sented principal and interest as follows: 

Principal of Court of Claims judgment.$5,303.99 

Interest on $2,008.79 from December 8,1938, to 
December 7, 1941 . 361.11! 

Interest on $234.66 from March 7, 1939, to De¬ 
cember 7, 1941 . 38.72 

Interest on $304.64 from March 12,1940, to De¬ 
cember 7, 1941 . 31.71 

Interest on $5,303.99 from January 1, 1948, to 
August 15, 1949 (a “date preceding the date 
of the refund check by not more than thirty 
days”) . 516.08 

$6,251.61 


Total 
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11. No interest has been allowed plaintiff on overpay¬ 
ments for the periods and in the amounts as follows: 


Amount of 

Interest period 

Amount of 
interest due for 

overpayment 

eliminated 

period eliminated 

$2,008.79 

(December 8, 1941) 


234.66 

( to ) 


304.64 

(December 31, 1947) 

$ 907.51 

2,344.26 

October 15, 1942 to 


December 31, 1947 

732.60 

411.64 

June 30, 1943, 

to 


December 31, 1947 

111.15 


Total . 

. $1,751.26 


The payment of interest on a final judgment is a ministerial 
function, and the failure of the defendants to pay in full 
the said final judgment of the Court of Claims was arbi¬ 
trary and capricious and without warrant in law. 

12. By a letter dated February 9, 1950, plaintiff through 
his attorney, protested to the Commissioner of Internal 
Revenue the failure of the Government to allow interest 
on such overpayments between the dates of payment or 
December 8, 1941, whichever was later, and December 31, 
1947. This letter of protest was answered by a letter dated 
February 16, 1950, in which a Deputy Commissioner ad¬ 
vised plaintiff’s counsel that elimination of the interest 
from December 8,1941, to December 31, 1947, was required 
by § 3804 of the Internal Revenue Code since the plaintiff 
was outside the Americas during that period. 

13. On October 15, 1942, plaintiff made a payment of 
$2,260.78 on a deficiency asserted by respondent in income 
taxes for the calendar year 1940, and at the same time 
plaintiff paid interest on said asserted deficiency in the 
amount of $214.77. On June 30, 1943, plaintiff made a pay¬ 
ment of $344.33 on a deficiency asserted by respondent in 
income taxes for the calendar year 1939, and at the same 
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time plaintiff paid interest on said asserted deficiency 
6 in the amount of $67.31. The interest payments oj: 

$214.77 and $67.31 were assessed against plaintiff 
by the Commissioner of Internal Revenue and were com¬ 
puted from the original due date of the respective taxe^ 
until the approximate dates of payment. 

14. Plaintiff has exhausted his administrative remedied 
and has no remedy other than this proceeding for manda 
tory relief. 

Wherefore, the premises considered, plaintiff prays: 

1. That the Court will enter a mandatory order directing 
the several defendants in their respective capacities to pay 
to the plaintiff the interest awarded to plaintiff by thq 
Court of Claims but not paid as aforesaid. 

2. That plaintiff recover his costs in this proceeding. 

3. And for such other and further relief as the natur^ 
of the case may require and to the Court may seem neces 
sary and proper. 

Geo. E. H. Goodner, 

827 Munsey Building, 
Washington 4, D. C. 

Attorney for Plaintiff. 

Scott P. Crampton, 

827 Munsey Buildin 

Washington 4, D. C. 

Of Counsel. 


or 
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Filed Apr 25 1950 


Motion for Summary Judgment. 

Comes now the plaintiff, by his attorney, and represents; 
to the Court that the facts in this proceeding are not be¬ 
lieved to be in dispute; that all facts material to this motion 
are stated in the verified complaint filed herein; and that 
he believes he is entitled to the relief prayed for in said 
complaint. 
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Wherefore, plaintiff moves the Court to enter an order 
requiring the several defendants in their respective capaci¬ 
ties to pay to the plaintiff interest in an additional amount 
of not less than one thousand seven hundred fifty-one dol¬ 
lars and twenty-six cents ($1,751.26) as awarded to plain¬ 
tiff by the United States Court of Claims together with 
plaintiff’s costs in this proceeding. 

Geo. E. H. Goodner, 

827 Munsey Building, 
Washington 4, D. C., 

Attorney for Plaintiff 

Scott P. Crampton, 

827 Munsey Building, 

Washington 4, D. C. 

Of Counsel. 

• *#**#•••• 

10 Filed Jun 6 1950 

Motion to Dismiss. 

Now come the above-named defendants, by their attor¬ 
ney George Morris Fay, United States Attorney in and for 
the District of Columbia, and move the Court to dismiss 
this proceeding on the ground that a petition such as this 
for mandatory relief to compel the defendants to refund to 
plaintiff the amount of interest referred to in plaintiff’s 
complaint is inappropriate and the proceedings will not lie 
for the following reasons: 

(1) The complaint on its face shows that the payment of 
the interest referred to therein was not the plain minis¬ 
terial duty of the defendants or any or either of them, but 
on the contrary, the complaint on its face shows that the 
determination of the amount of and the payment of inter¬ 
est on the overpayments of taxes adjudicated by the Court 
of Claims called for the exercise of judgment on the part 
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of the defendant Commissioner of Internal Revenue, and 
that the amount of interest so determined by him has been 
paid. 

(2) The judgment of the Court of Claims was entered by 
said Court pursuant to and in accordance with its decision 

rendered on December 6, 1948, which provided for 
11 interest on the adjudicated overpayments of tax and 
assessed interest, as provided by law. Accordingly, 
it was required of the defendants that they exercise their 
judgment as to the amount of interest that was “provided 
by law” to be paid on account of the overpayment adjudi¬ 
cated by the Court. 

(3) A judgment claim for refund was filed on behalf of 
plaintiff with the defendant Commissioner of Internal Rev¬ 
enue, as required by Treasury Regulations, a copy of whi 
is hereto attached and made a part hereof as Exhibit 
and as it will appear from the special findings of fact add 
opinion of the Court of Claims, which is made a part of 
said judgment claim, the Court of Claims found (p. 2) that: 

Plaintiff is an individual presently residing in England 


and is a citizen of the United States. 


Plaintiff 


agent in Boston, acting under a general power of attorney 
from plaintiff, filed with the collector of internal revenue 
for the district of Massachusetts all of the federal incoijie 
tax returns and claims for refund here involved. 


24 


and further found (p. 15) that the plaintiff’s claims for y 
fund for the years 1937 to 1940 were filed on February 
1941, November 17, 1941, and December 2, 1942, respe 
tively. In its opinion, the Court of Claims stated (p. 24) 


Plaintiff is entitled to recover the overpayment, with in¬ 
terest, resulting from the erroneous inclusion in income for 
the four years in question, of the amounts of the tax-frlee 
distributions hereinabove set forth, and judgment will jbe 
entered accordingly. 


e- 


* 

c- 
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and stated further that (pp. 25-26): 

It is clear, therefore, that plaintiff is entitled to recover 
the deficiency and interest assessed and collected on the 
item of $1,059.54, if he filed a timely and sufficient claim 
for refund. 

and stated further that (p. 27): 

Plaintiff is entitled to recover the overpayment of tax 
and interest on this item of his claim, together with interest 
on the total, as provided by law. 

12 Judgment will be entered in favor of plaintiff for 
the total amount due with interest, in accordance 
with the findings of fact and the foregoing opinion, upon 
the filing by the parties of a computation or stipulation 
showing the exact amounts of the several overpayments, 
the dates of payment, and the amounts on which and the 
dates from which interest at 6% per annum is to be included 
in the judgment. It is so ordered. 

In the statement attached to the aforesaid judgment 
claim filed on behalf of plaintiff, refund of the adjudicated 
overpayments was demanded “with interest thereon from 
the dates of payment as allowed by law.” Attached hereto 
and made a part hereof as Exhibit B is a true and correct 
copy of the letter of the defendant Commissioner of Internal 
Revenue, dated February 16,1950, referred to in Paragraph 
12 of plaintiff’s complaint, in which said defendant deter¬ 
mined as alleged by plaintiff that the “elimination of the 
interest from December 8, 1941, to December 31, 1947, was 
required by Section 3804 of the Internal Revenue Code since 
the plaintiff was outside the Americas during that period.” 
The foregoing quoted excerpts from the findings of fact, 
opinion of the Court of Claims, the judgment claim for re¬ 
fund and the Commissioner’s letter and plaintiff’s allega¬ 
tion with respect thereto clearly show— 
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i 

d 

n 


Id 


(a) That plaintiff was outside the United States when 
the tax returns and claims for refund for the years involve 
were filed on his behalf, and that said claims for refun| 
were filed during the years 1941 and 1942; 

(b) That plaintiff was outside the United States whe 
the suit in the Court of Claims was commenced, when it 
was tried, and when the decision of the Court of Claims 
was rendered. 

(c) That plaintiff was out of the Americas during th 
period for which the Commissioner eliminated intef- 

13 est. 

The foregoing clearly indicates that in determinin 
the amount of interest which plaintiff was legally entitle 
to receive on the overpayments adjudicated by the Court 
of Claims, consideration was necessary to be given by tb 
defendant Commissioner of Internal Revenue to the pro¬ 
visions of not only Title 28 U.S.C., Section 2411, as amended, 
but also to the provisions of Section 3804 of the Internal 
Revenue Code; that the Court of Claims when entering judg¬ 
ment in plaintiff’s favor clearly intended that the amount 
of interest plaintiff was to recover on the adjudicated over¬ 
payments was interest thereon, as provided by law, and 
that the determination of such interest by the Commissioner 
of Internal Revenue was to be in accordance with his judg¬ 
ment as to the law and facts relevant to such determination. 

(4) The judgment of the Court of Claims, on which plain¬ 
tiff predicates his right of recovery, was, prior to the insti¬ 
tution of this action, satisfied upon the records of the Court 
of Claims, all of which more fully appears from a certificate 
from the Clerk of the Court of Claims, which is hereto 
attached and made a part hereof as Exhibit C, and that, 
therefore, there is presently no outstanding unpaid judg¬ 
ment against the United States in favor of plaintiff. 

(5) Plaintiff has an adequate and complete remedy at 
law to secure a final adjudication on the right of the de¬ 
fendant Commissioner of Internal Revenue to withhold 
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payment of the amount of interest referred to in the com¬ 
plaint. 

George Morbis Fay 
United States Attorney 
Attorney for Defendants 

Ross O’Donoghtje 
Assistant United States Attorney 

L. Clark Ewing 

Assistant United States Attorney 

Fred J. Neuland 

Special Assistant to the Attorney General 


“ [This claim was one of the documents attached as Exhibit 
A to the Motion to Dismiss.]’’ 
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Judgment Claim. 


Form 843 

Treasury Department 
Internal Revenue Service 
(Revised Jan. 1946) 

To he Filed With the -Collector Where Assessment Was 

Made or Tax Paid 


Collector’s Stamp 
(Date received) 

The Collector will indicate in the block below the kind of 
claim filed, and fill in the certificate on the reverse side. 

[x] Refund or Tax Illegally Collected. 

Q Refund of Amount Paid for Stamps Unused, or Used 
in Error or Excess. 

□ Abatement of Tax Assessed (not applicable to estate, 
gift, or income taxes). 
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State of Massachusetts) 

County of Suffolk J ss: 

Type or Print 

Name of taxpayer or purchaser of stamps A. Henry Hig- 
ginson 

Business address c/o Ralph F. Abbott, 30 State St., Bos¬ 
ton, Mass. 

Residence . 

The deponent, being duly sworn according to law, deposes 
and says that this statement is made on behalf of the tax¬ 
payer named, and that the facts given below are true and 
complete: 


1. District in which return (if any) was filed Massachusetts 

2. Period (if for income tax, make separate form for each 
taxable year) from Jan. 1, 1937, to Dec. 31,1940 

3. Character of assessment or tax Income tax 

4. Amount of assessment, $.; dates of pay¬ 

ment See statement attached 

5. Date stamps were purchased from the Government_ 

6. Amount to he refunded.$5,303.99 

7. Amount to he abated (not applicable to income, gift, or 

estate taxes) .$. 

8. The time within which this claim may be legally filed 

expires, under section.of. 

(Revenue Act or 

.on.. 19... 

Internal Revenue Code) 


The deponent verily believes that this claim should he 
allowed for the following reasons: 

See Statement Attached. 

Signed A. Henry Higginson 

by Ralph F. Abbott 
Attorney in fact 
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Sworn to and subscribed before me this 7th day of July, 
1949. 

J. Henry Otis, 

Notary Public. 

17 Statement. 

Claimant secured a judgment against the United States 
in a proceeding in the United States Court of Claims en¬ 
titled “A. Henry Higginson v. The United States” and 
found at docket No. 46076. The Court’s opinion is re¬ 
ported at 81 F. Supp. 254. The final order for entry of 
judgment was filed on April 4,1949, and the Solicitor Gen¬ 
eral of the United States has announced that no petition 
for certiorari will be filed with respect to the decision of the 
Court of Claims. fl71,079 P-H Fed. 1949. 

In accordance with Sec. 29.322-6 of Treasury Regulations 
111, this claim is being filed in duplicate and is accompanied 
by a certificate of the judgment of the Court of Claims and 
by two copies of the printed opinion of the Court of Claims. 
The dates of payment of the taxes on which interest is to 
be computed were stipulated by the parties and are set 
forth on the certificate of judgment. 

Wherefore, claimant demands refund of $5,303.99 with 
interest thereon from the dates of payment as allowed by 
law. 

• ••••••••• 

“[The special findings of fact, conclusion of law, and 
opinion of the Court of Claims which were part of Exhibit 
A of the Motion to Dismiss are reported as Higginson v. 
United States, 113 C. Cls. 131, 81 F. Supp. 254, and it is ex¬ 
pressly understood and agreed between the parties that all 
of this reported decision may be referred to and relied upon 
by either side in their briefs or at the oral argument and 
may be considered by the Court as if printed in this joint 
appendix.] ” 

“[The following letter was one of the documents at¬ 
tached as Exhibit A to the Motion to Dismiss.]” 
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50 Received Feb. 15, 1950 

IT: Cl. Corres. I.B.M. 

Geo. E. H. Goodner Telephone 

Scott P. Crampton NAtional 8675 

Attorneys Bureau 

Paul E. Schaub Law Offices Internal Revenue 

C. P. A. Geo. E. H. Goodner Mail Room 

Munsey Building 1950 Feb. 13 

Washington 4, D. C. PM 12:06 

February 9, 1950 

Rec’d. ML A 2-13-50 
Rec’d. IBM 2-15-50 

Commissioner of Internal Revenue, 

Washington, D. C. 

Sir: 

Re: A. Henry Higginson, 

Interest on Judgment, 

Court of Claims No. 46076. 

Transmitted herewith is a copy of a judgment entered 
in the Court of Claims in A. Henry Higginson vs. The 
United States, No. 46076, reported at 81 F. Supp. 254. 

After this judgment was entered and became final, a 
proper judgment claim was filed in your office and a check 
was issued in payment in the amount of the judgment, 
$5,303.99, and part of the interest thereon, but someone in 
your office thought that Section 3804 of the Internal Reve¬ 
nue Code applied and, therefore, about $1,750.00 of the 
interest was withheld. 

I do not believe that your office has the authority to dis¬ 
regard a final judgment of the Court of Claims specifically 
fixing the periods for which interest should be paid and 
especially when the Assistant Attorney General stipulated 
the interest payments and the periods therefor, but, even 
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if you did, have such authority, Section 3804 does not ap¬ 
pear to apply to the facts in this case. 

Therefore, as attorney for the taxpayer, I respectfully 
request that you reconsider the matter and authorize pay¬ 
ment of the interest which you have withheld, together with 
interest on such amount withheld. 

Respectfully, 

GEHG:JW Geo. E. H. Goodner, 

Enclosure Attorney for Taxpayer. 

• •••••• • 

“[The following order was one of the documents at¬ 
tached as Exhibit A to the Motion to Dismiss.]’’ 

51 Geo. E. H. Goodner 

Attorney of Record 
Munsey Building 
Washington, D. C. 

IN THE UNITED STATES COURT OF CLAIMS 

No. 46076 

A. Henry Higginson 
v. 

The United States 

Order 

This case comes before the Court on plaintiff’s motion 
for the entry of judgment; and it appearing that on De¬ 
cember 6,1948, the Court filed special findings of fact with 
an opinion holding that the plaintiff was entitled to re¬ 
cover but suspended the entry of judgment to await the 
filing of a stipulation or computation by the parties show¬ 
ing the amount due in accordance with the Court’s deci¬ 
sion; and it further appearing that on March 4, 1949, a 
stipulation was filed, signed on behalf of the plaintiff by 
Geo. E. H. Goodner and on behalf of the defendant by As- 


sistant Attorney General Thereon L. Caudle, in which it is 
stated that the Court may enter judgment for the plaintiff 
in the amount of $5,303.99 with interest thereon at six per 
cent per annum from the dates and on the amounts as 


follows: 

December 8, 1938 $2,008.79 

March 7, 1939 234.66 

March 12, 1940 304.64 

October 15, 1942 2,344.26 

June 30, 1943 411.64 


now therefore, 

52 It Is Ordered this fourth day of April, 1949, that 
plaintiff’s motion for judgment be and the same is 
ALLOWED, and judgment is entered for the plaintiff in 
the sum of FIVE THOUSAND THREE HUNDRED 
THREE DOLLARS AND NINETY-NINE CENTS ($5,- 
303.99) with interest at six (6) per cent per annum from the 
dates and on the amounts as follows: 


December 8, 1938 $2,008.79 

March 7, 1939 234.66 

March 12, 1940 304.64 

October 15, 1942 2,344.26 

June 30, 1943 411.64 


By the Court, 
Marvin Jones, 
Chief Judge . 
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“ [The following letter was attached to the Motion to Dis¬ 
miss as Exhibit B.]” 

53 Feb. 16, 1950 
IT :C1 :IBM 

Mr. George E. H. Goodner 
Munsey Building 
Washington 4, D. C. 

In re: A. Henry Higginson 


v. 

United States 
Ct. Cls. No. 46076 

Dear Mr. Goodner: 

Reference is made to your letter of February 9, 1950, in 
which you protest the computation of interest in the amount 
of $947.62 on $5,303.99 for which judgment was rendered 
in favor of the taxpayer in the above-named case, inasmuch 
as this office, in computing interest, has applied the restric¬ 
tions of Section 3804 of the Internal Revenue Code. 

This office is strictly bound by the wording of the law as 
contained in Section 3804 that “The period of time after 
December 6, 1941, during which an individual is continu¬ 
ously outside the Americas x x and the next ninety days 
thereafter, shall be disregarded in determining x x the 
amount of any credit or refund (including interest)This 
provision of Section 3804 was applied inasmuch as the facts 
at hand indicated that the taxpayer was outside the 
Americas. 

With reference to your belief that Section 3804 does not 
apply in the instant case as the judgment of the court 
“fixed the period for which interest should be paid,” it is 
noted that the certificate of judgment issued by the Clerk 
of the Court of Claims provided for interest from fixed 
dates of payment as used by this office. The details of the 
computation of interest are set forth on the Certificate of 
Overassessment mailed in your care with the check and no 
interest was allowable between the dates of December 6, 
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1941 and January 1, 1948. Interest, however, was allowe4 
on the entire amount of $5,303.99, the principal amount for! 
which judgment was rendered, from January 1,1948 (Pub¬ 
lic Law 384, approved August 8, 1947, amending Section 
3804) to August 15,1949, a 44 date preceding the date of thq 
refund check by not more than thirty days.” 

In this connection your attention is invited to the judg¬ 
ment rendered by the Court of Claims in the case of Ron¬ 
ald L. Tree and Nancy Perkins Field Tree, his wife, 
54 v. The United States, (Ct. Cls. No. 45025 decided 
June 5, 1944) in favor of the taxpayers. Specified 
dates of payment from which interest was to be computed 
were also set forth in the certificate of judgment in that 
case and this office applied the provisions of Section 3804, 
and computed interest to December 6,1941. The computa¬ 
tion of interest was protested and a suit was brought in 
the Court of Claims (Ct. Cls. No. 47002) for additional in¬ 
terest from December 6, 1941. The case was decided by 
the Court of Claims on February 2, 1948 (Prentice Hall, 
1948, paragraph 72,340) and it was held that interest on 
the refund was not allowable for the period the individuals 
were outside the Americas after December 6, 1941. It was 
stated in the decision, among other considerations, that the 
statute (Section 3804) “is not couched in discretionary lan¬ 
guage but states in unqualified terms that such period of 
time 4 shall be disregarded’.” The petition was dismissed 
and judgment was rendered against the plaintiff for the 
cost of printing the record. 

In view of the foregoing your request for additional in¬ 
terest is denied. 


IMB—2-16-50 


Very truly yours, 

E. I. McLarxey, 

Deputy Commissioner. 
(By) P. H. Sherwood, 
Head of Division. 


• ••••••• 
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“[The following certificate was attached to the Motion 
to Dismiss as Exhibit C.] ” 

55 IN THE UNITED STATES COURT OF CLAIMS 

No. 46076 

A. Henry Higginson 
v. 

The United States 

I, Willard L. Hart, Clerk of the United States Court of 
Claims, hereby certify that the docket entries in the above- 
entitled case show that on April 4, 1949, the court filed an 
order in said case entering judgment for plaintiff in the 
sum of $5,303.99 with interest, and that on September 28, 
1949, the aforesaid judgment was marked satisfied on the 
records of the court in the sum of $6,251.61, which sum was 
paid by Treasury check issued September 6, 1949. 

In Testimony Whereof I have hereunto subscribed my 
hand and affixed the seal of said court at Washington, D. C., 
this 27th day of April, A. D., 1950. 

Willard L. Hart, 

Cleric, United States Court of Claims. 

• ••••••• 


56 Filed: Jul. 29, 1950. 

Order 

The above cause having come on for hearing upon plain¬ 
tiff’s motion for summary judgment and upon defendants’ 
motion to dismiss the complaint, the Court having consid¬ 
ered the motions, the points and authorities filed in 
support thereof and in opposition thereto, and having con¬ 
sidered argument of counsel, it is by the Court this 29th 
day of July, 1950. 

Ordered, that plaintiff’s motion for summary judgment 
be, and the same is hereby denied, and it is 
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Further Ordered that defendants’ motion to dismiss 
the complaint he, and the same hereby is, granted, and it is 
Further Ordered that the complaint be, and the same 
hereby is, dismissed with prejudice, together with costs 
against the plaintiff. 

Edward A. Tam:m, Judge. 
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STATEMENT OF THE QUESTION PRESENTED. 

When appellant has secured a final judgment in the 
United States Court of Claims (which Court is without 
power to enforce its judgments) and the officers of the gov¬ 
ernment have refused to pay the judgment in full, may 
appellant through a mandamus proceeding in the District 
Court compel the officers of the government to perform 
their ministerial duty of paying the balance of the final 
judgment? 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,834 


A. HENRY HIGGINSON, Appellant , 

v. 

GEORGE J. SCHOENEMAN, Commissioner of Internal 
Revenue; JOHN W. SNYDER, Secretary of the 
Treasury; GEORGIA NEESE CLARK, Treasurer of 
the United States, and LINDSAY C. WARREN, 
Comptroller General of the United States, Appellees. 


On Appeal from an Order of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This proceeding was instituted by A. Henry Higginson, 
a citizen of the Commonwealth of Massachusetts, presently 
residing in England, against four officials of the govern¬ 
ment to secure a mandatory order requiring the officials 
to pay the balance due on a final judgment (App. 2-7). On 
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July 29, 1950, the District Court entered an order dismiss¬ 
ing the complaint and denying the plaintiff’s motion for 
summary judgment (App. 20-21). 

The action arises under § 3771 of the Internal Revenue 
Code, Act of February 10, 1939, c. 2, 53 Stat. 1, 465 
(U. S. C., Title 26, § 3771) and under § 2411 of the Act of 
June 25, 1948, c. 646, 62 Stat. 869, 973, as amended by 

§ 120 of the Act of May 24, 1949, c. 139, 63 stat_,_ 

(U. S. C., Title 28, § 2411(a)). Jurisdiction of the proceed¬ 
ing is conferred on the District Court by §§ 1331 and 1340 
of the Act of June 25, 1948, c. 646, 62 Stat. 869, 930 (U. S. 
C., Title 28, §§ 1331, 1340); by the Act of February 27, 
1877, c. 69, § 2, 19 Stat. 253, as amended by the Act of 
March 3, 1901, c. 854, §§ 64, 66, 67, 83, 31 Stat. 1200, 1202 
(District of Columbia Code, 1940 § 11-306); and by the Act 
of March 3, 1901 c. 854, § 1273, 31 Stat. 1390 (District of 
Columbia Code, 1940, §16-1001). 

The jurisdiction of this Court is invoked under §§1291 
and 1294 of the Act of June 25, 1948, c. 646, 62 Stat. 869, 
929, 930 (U. S. C., Title 28, §§ 1291, 1294). 

STATEMENT OF THE CASE. 

Appellant is a citizen of the United States and of Massa¬ 
chusetts (App. 2). 1 During the period material to this 
proceeding he has resided in England (App. 2, 9-11), and 
his tax matters have been handled for him by an agent 
under an appropriate power of attorney (App. 9). 

As a result of audits of appellant’s tax returns for the 
years 1937 through 1940, the government asserted defi- 
cencies against him, and interest thereon, which deficiencies 
and interest were paid by appellant. Refund claims were 
then filed and suit was later brought in the Court of Claims 
on said claims (App. 3, 14). 

1 References to the facts are primarily to the complaint since 
the allegations therein must be deemed to be admitted for purposes 
of the motion to dismiss. 
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After a hearing the Court of Claims made findings of 
fact, conclusions of law and handed down an opinion which 
concluded as follows (App. 3): 

Judgment will he entered in favor of plaintiff for 
the total amount due with interest, in accordance with 
the findings of fact and the foregoing opinion, upon 
the filing by the parties of a computation or stipula¬ 
tion showing the exact amounts of the several over¬ 
payments, the dates of payment, and the amounts on 
which and the dates from which interest at 6% per 
annum is to be included in the judgment. It is so 
ordered. 

The parties thereafter filed such a stipulation which 
was approved by the Bureau of Internal Revenue and 
which provided that— 

* * * the Court [of Claims] may enter judgment for 
the plaintiff [appellant] in the amount of $5,303.99 
with interest thereon at six per cent per annum from 
the dates and on the amounts as follows: 


Interest from— 

Amount 

December 8, 1938 

$2,008.79 

March 7, 1939 

234.66 

March 12, 1940 

304.64 

October 15, 1942 

2,344.26 

June 30, 1943 

411.64 


The Court of Claims thereafter entered its judgment which 
recited the stipulation of the parties and awarded interest 
from the exact dates and on the exact amounts as agreed 
to by the parties (App. 3-4). 

After this judgment of the Court of Claims had become 
final appellant filed a judgment claim with the Commis¬ 
sioner of Internal Revenue as required by the Treasury 
Regulations (App. 4-5). This claim referred to the stipu¬ 
lation of the parties and to the fact that the dates from 
which interest is to be computed were recited in the judg¬ 
ment (App. 13-14). 
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Thereafter the Commissioner of Internal Revenue sent 
plaintiff a check for the principal of the judgment and in¬ 
terest of $947.62 (App. 5). No interest was paid by the 
Commissioner for the period from December 8, 1941, to 
December 31, 1947, during which period interest had ac¬ 
cumulated in the amount of $1,751.26 (App. 6). 

Appellant through his attorney protested to the Com¬ 
missioner of Internal Revenue that the judgment of the 
Court of Claims was final and that accordingly the addi¬ 
tional interest should be paid (App. 6, 15-16). The Com¬ 
missioner replied that the elimination of the interest in¬ 
volved was required by § 3804 of the Internal Revenue Code 
(Revenue Act of 1942, c. 619, 56 Stat. 798, § 507, U. S. C., 
Title 26, § 3804) since plaintiff was outside of the Americas 
during that period (App. 18-19). 

In assessing deficiencies during the same period the 
Commissioner of Internal Revenue also assessed interest 
against appellant without any adjustment for the period 
the appellant was outside of the Americas (App. 6-7). 

In view of the refusal of the Commissioner of Internal 
Revenue to pay the $1,751.26 interest, appellant filed a 
complaint in the District Court for a mandatory order re¬ 
quiring the appellees to pay the interest involved (App. 
2-7). The matter was presented to the District Court on 
appellant’s motion for a summary judgment (App. 7-8) 
and appellee’s motion to dismiss (App. 8-20). The Dis¬ 
trict Court denied the motion for summary judgment and 
dismissed the complaint (App. 20-21). 

STATUTES INVOLVED. 

The statutes involved are §§ 3771 and 3804 of the Inter¬ 
nal Revenue Code and §§ 2411 and 2517 of Title 28 of the 
United States Code. The pertinent provisions of these 
statutes are as follows: 
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Internal Revenue Code. 

SEC. 3771. INTEREST ON OVERPAYMENTS. 

(a) Rate. —Interest shall be allowed and paid upon 
any overpayment in respect of any internal revenue 
tax at the rate of 6 per centum per annum. 

(b) Period. —Such interest shall be allowed and paid 
as follows: 

• * * # 

(2) refunds. —In the case of a refund, from the 
date of the overpayment to a date preceding the 
date of the refund check by not more than thirty 
days, such date to be determined by the Commis¬ 
sioner, whether or not such refund check is accepted 
by the taxpayer after tender of such check to the 
taxpayer. The acceptance of such check shall be: 
without prejudice to any right of the taxpayer tc 
claim any additional overpayment and interest 
thereon. 

(Act of February 10,1939, c. 2, 53 Stat. 1, 465; U. S. C., 
Title 26, § 3771) 

* * * # 

SEC. 3804. TIME FOR PERFORMING CERTAIN 
ACTS POSTPONED BY REASON OF WAR. 

(a) Individuals.— The period of time after Decem¬ 
ber 6, 1941, during which an individual is continuously 
outside the Americas (if such period is longer than 
ninety days) and the next ninety days thereafter, shall 
be disregarded in determining, under the interna!' 
revenue laws, in respect of any tax liability (including 
any interest, penalty, additional amount, or additior. 
to the tax) of such individual— 

(1) Whether any of the following acts was per¬ 
formed within the time prescribed therefor: 

* • • * 

(B) Payment of any income, estate, or gift tax 
* * * or any installment thereof or of any other 
liability to the United States in respect thereof; 

• • * * 
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(2) The amount of any credit or refund (includ¬ 
ing interest). 

(Revenue Act of 1942, c. 619, 56 Stat. 798, 961, § 507, 
U. S. C., Title 26, § 3804.) 

• • • • 

Title 28, Judiciary and Judicial Procedure. 

§2411. INTEREST. 

(a) In any judgment of any court rendered (whether 
against the United States, a collector or deputy collec¬ 
tor of internal revenue, a former collector or deputy 
collector or the personal representative in case of 
death) for any overpayment in respect of any internal 
revenue tax, interest shall be allowed at the rate of 6 
per centum per annum upon the amount of the over¬ 
payment, from the date of the payment or collection 
thereof to a date preceding the date of the refund 
check by not more than thirty days, such date to be 
determined by the Commissioner of Internal Revenue. 
The Commissioner is authorized to tender by check 
payment of any such judgment, with interest as herein 
provided, at any time after such judgment becomes 
final, whether or not a claim for such payment has 
been duly filed, and such tender shall stop the running 
of interest, whether or not such refund check is ac¬ 
cepted by the judgment creditor. * • * 

(Act of June 25, 1948, c. 646, 62 Stat. 869, 973, as 
amended by § 120 of the Act of May 24, 1949, c. 139, 
63 Stat.,.; U. S. C., Title 28, § 2411.) 

• • • * 

§ 2517. PAYMENT OF JUDGMENTS. 

(a) Every final judgment rendered by the Court 
of Claims against the United States shall be paid out 
of any general appropriation therefor, on presenta¬ 
tion to the General Accounting Office of a certification 
of the judgment by the clerk and chief judge of the 
court. 

(b) Payment of any such judgment and of interest 
thereon shall be a full discharge to the United States 



of all claims and demands arising out of the matters 
involved in the case or controversy. 

(Act of June 25,1948, c. 646, 62 Stat. 869, 979; U. S. C., 
Title 28, § 2517.) 

STATEMENT OF THE POINT RELIED UPON. 

The payment in full of a final judgment against the 
United States is a ministerial function and the government 
officials have no choice in the matter and in a mandamus 
proceeding may be compelled to complete the payment. 

SUMMARY OF THE ARGUMENT. 

Appellant had secured a final judgment in the Court of 
Claims. It settled all controversies between the parties 
regarding the years and amounts involved. Payment in 
full of the judgment is a ministerial function and the appel¬ 
lees are without power to reopen the case. Their attempt 
to do so was, in law, arbitrary and capricious. The Dis^ 
trict Court may therefore require them to perform theirt 
duties under a mandatory order. 

The government collected interest from appellant with 
respect to the period that he was outside the Americas. If 
§ 3804 of the Internal Revenue Code applies, it works both 
ways. The government decided that the statute did not 
apply when it collected interest for the period involved, 
and it should not now be permitted to change its position 
as to the same period when interest is coming to the taxr 
payer. 

ARGUMENT. 

The payment in full of a final judgment against the 
United States is a ministerial function and the government 
officials in a mandamus proceeding may be compelled to 
complete the payment. 

The judgment which appellant secured in the Court of 
Claims recited the stipulation of the parties and awarded 
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plaintiff in addition to the principal amount (App. 4, 
16-17): 

* * * interest at six (6) per cent per annum from the 
dates and on the amounts as follows: 


December 8, 1938 $2,008.79 

March 7, 1939 234.66 

March 12, 1940 304.64 

October 15, 1942 2,344.26 

June 30, 1943 411.64 


This judgment became final on July 3, 1949 (App. 4). 

Appellant submits that this final judgment, whether cor¬ 
rect or incorrect, settled all of the possible controversies 
between the parties as to the years and amounts involved. 
As the Supreme Court said in discussing res judicata in 
Commissioner v. Sunnen, 333 TJ. S. 591, 597, 68, S. Ct. 715: 

The rule provides that when a court of competent 
jurisdiction has entered a final judgment on the merits 
of a cause of action, the parties to the suit and their 
privies are thereafter bound ‘‘not only as to every 
matter which was offered and received to sustain or 
defeat the claim or demand, but as to any other ad¬ 
missible matter which might have been offered for that 
purpose.” Cromwell v. County of Sac, 94 U. S. 351, 
352, 24 L. Ed. 195. 

The Supreme Court also said (Ibid. p. 598): 

These same concepts are applicable in the federal 
income tax field. Income taxes are levied on an an¬ 
nual basis. Each year is the origin of a new liability 
and of a separate cause of action. Thus if a claim of 
liability or non-liability relating to a particular tax 
year is litigated, a judgment on the merits is res judi¬ 
cata as to any subsequent proceeding involving the 
same claim and the same tax year. 

When a judgment such as the one here involved becomes 
final, the law requires the government officials to pay it. 
The applicable language is found in § 2517 of Title 28 of 
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the United States Code (Act of June 25, 1948, c. 646, d>2 
Stat. 869, 979) which reads in part as follows: 

Every final judgment rendered by the Court of Claims 
against the United States shall be paid out of ai.y 
general appropriation therefor * * * (Italics sup¬ 
plied.) 2 

In view of this statutory language, 3 appellant submits th|t 
the payment of the full amount of the judgment was the 
ministerial duty of the appellees. A somewhat comparable 
situation was presented in Miguel v. McCarl, 291 U. S. 
442, 454, 54 S. Ct. 465, where the Court reviewed the 
statutes there involved and held: 

* * * the duty of the disbursing officer to pay the 
voucher in question “is so plainly prescribed as to be 
free from doubt and equivalent to a positive com¬ 
mand,’ ’ and, therefore, is “so far ministerial that its 
performance may be compelled by mandamus. Wilbur 
v. United States , [281 U. S. 206, 218, 219, 50 S. Ct. 
320]. It seems unnecessary to add that this duty can¬ 
not be affected by a contrary decision of the Comp¬ 
troller General. 

Also in point in this connection is the case of Blair v. United 
States, 55 App. D. C. 376, 378, 6 F. 2d 679, 681, reversed 
on other grounds 271 U. S. 348, 46 S. Ct. 506, where the 
payment of interest was sought in a mandamus proceed¬ 
ing. In concluding its opinion this Court in the cited ca^e 
held as to the form of action: 

No question of fact is involved in this case, nor }.s 
the appellant required to exercise any discretion wffi^n 
allowing interest upon such refunds. The duty is mik- 


2 While the statute provides for presentation of the claim to the 
Comptroller General the practice has long been prescribed and is 
well established that in tax cases the judgment claims should be 
filed with the Commissioner of Internal Revenue. Treasury Regu 
lations 111, Sec. 29.322-6. 

3 The word “shall”, of course, in a situation such as this is con¬ 
strued to be mandatory. 
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isterial only, and is mandatory. Upon the facts in the 
case, the appellees have no other adequate remedy. 
They are therefore entitled to a writ of mandamus. 
(Citations omitted; italics supplied.) 

Appellant submits that the same reasoning applies with 
like force to the case at bar. 4 

There remains to be discussed briefly the Commission¬ 
er’s assertion that § 3804 of the Internal Code should be 
invoked (Revenue Act of 1942, c. 619, 56 Stat. 798, 961; 
U. S. C., Title 26, § 3804). Aside from the fact that the 
statute -works both ways and the Commissioner himself 
did not give appellant the benefit of the statute when col¬ 
lecting interest during the same period (App. 6-7), it is 
submitted that the statute cannot be invoked after a final 
judgment has been obtained. 5 

CONCLUSION. 

The final judgment in the Court of Claims settled all 
disputes between the parties with regard to the tax years 
there involved. The appellees had no authority to reopen 
the case, and were under a ministerial duty to pay the 

4 Appellant knows of no way in which to collect on a final judg¬ 
ment of the Court of Claims other than by a mandamus proceeding 
in the District Court. The Court of Claims does not have a 
Marshal—Act of June 25, 1948, c. 646, 62 Stat. 869, 910, 923; 
U. S. C., Title 28, §§541, 791-795—and it certainly appears un¬ 
necessary to again ask the Court of Claims if it meant what it said 
when it adopted the stipulation of the parties regarding the pay¬ 
ment of interest. Even if it said it did, the Court of Claims could 
not compel appellees to pay the balance due. 

5 The Government in denying the interest here involved (App. 
19) relied on the case of Tree v. United States, 110 C. Cls. 175,179, 
75 F. Supp. 467, 469. That case, however, is readily distinguishable 
since the judgment sued on therein provided only for interest “as 
allowed by law.” It seems obvious therefore that the correct 
computation of interest in the Tree case was left open under the 
original judgment in that case, while in the case at bar, the judg¬ 
ment orders the payment of interest from specific dates. 
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judgment in full. Having refused to do so, a mandatory 
order should issue requiring them to perform their clear 
duty. 

Respectfully submitted, 

Geo. E. H. Goodner, 


827 Munsey Building, 
Washington 4, D. C., 
Attorney for Appellant. 

Scott P. Crampton, 

827 Munsey Building, 

Washington 4, D. C., 

Of Counsel. 
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STATEMENT OF THE QUESTION PRESENTED 


In determining the amount of interest to which the taxpayer 
was legally entitled on the overpayments of taxes adjudicated 
by the Court of Claims, the Commissioner of Internal Reve¬ 
nue, pursuant to Section 3804 of the Internal Revenue Code, 
eliminated interest for the period from December 7, 1941, to 
December 31, 1947, during which the taxpayer was outside 
the Americas. 

In the opinion of the appellees, the question presented is 
whether the District Court was correct in dismissing this 
action for a mandatory order directing the payment of the 
eliminated interest as the performance of a mere ministerial 
function. 
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fHmteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10834 

A. Henry Higginson, appellant 

v. 

George J. Schoeneman, John W. Snyder, 
Georgia Neese Clark, et al., appellees 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


OPINION BELOW 

No opinion was handed down by the court below. 

JURISDICTION 

This is an action instituted in the court below by A. Henry 
Higginson (hereinafter referred to as the appellant), a citizen 
of the United States and of the Commonwealth of Massachu¬ 
setts, then residing in England, against the appellees, both as 
individuals and in their respective official capacities as officers 
of the United States (R. 2), 1 to secure a mandatory order re¬ 
quiring them to pay a balance allegedly due on a final judgment 
of the Court of Claims (R. 2-7). After a motion for summary 
judgment by the appellant (R. 7-8) and a motion to dismiss 

1 The “R” references are to the portions of the record on appeal which have 
been printed and separately bound as a Joint Appendix, pursuant to a stipu¬ 
lation of the parties. 
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by the appellees (R. 8-12) had been filed, the court below, upon 
hearing thereon, entered an order on July 29,1950, denying the 
motion for summary judgment, granting the motion to dismiss, 
and dismissing the complaint with prejudice (R. 20-21). A 
notice of appeal was filed August 24,1950. The jurisdiction of 
this Court is invoked under 28 U. S. C., Section 1291. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the statutes and Regulations in¬ 
volved are set forth in the Appendix, infra. 

STATEMENT 

The facts in the case for present purposes may be stated as 
follows: 

The appellant, a citizen of the United States and of the Com¬ 
monwealth of Massachusetts, has resided in England during 
the period material to this case (R. 2, 9-11; App. Br. 2), and 
his tax matters have been handled for him by an agent under a 
general power of attorney R. 9). On February 11, 1944, the 
appellant had instituted a suit in the United States Court of 
Claims to recover certain income taxes paid for the years 1937 
to 1940, inclusive, in which, after hearing, the court on Decem¬ 
ber 6,1948, handed down its special findings of fact, conclusion 
of law and opinion (R. 3, 9,14) , 2 which are reported as Higgiro- 
son v. United States, 113 C. Cls. 131, 81 F. Supp. 254. The 
Court of Claims, after making detailed special findings of fact 
in that suit, made a conclusion of law as follows (81 F. Supp. 
at p. 263): 

Upon the foregoing special findings of fact which are 
made a part of the judgment herein, the court concludes 
as a matter of law that the plaintiff is entitled to recover. 

Entry of judgment for the total amount due, with in¬ 
terest, will be suspended to await the filing by the parties 
of a stipulation showing the amounts of the overpay- 

3 These were omitted by the parties from the portions of the record on 
appeal printed in the Joint Appendix, with the express understanding that 
they could be referred to and relied upon by them and considered by the 
Court as If printed. (R. 14.) 
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ments for 1937 to 1940, inclusive, together with the 
amounts on which and the dates from which interest as 
provided by law should be computed. 

Then in its opinion, the Court of Claims proceeded to a dis¬ 
cussion of the two questions presented to it in that case, and 
after a discussion of the first question (pp. 263-265) stated 
(p. 266): 

Plaintiff is entitled to recover the overpayments, with 
interest, resulting from the erroneous inclusion in in¬ 
come for the four years in question, of the amounts of 
the tax-free distributions hereinabove set forth, anc. 
judgment will be entered accordingly. 


Then, after a discussion of the second question (pp. 266-267) 
it stated (p. 267): 

It is clear, therefore, that plaintiff is entitled to recovei: 
the deficiency and interest assessed and collected on the 
item of $1,059.54, if he filed a timely and sufficient claim 
for refund. 

And, after upholding the validity and sufficiency of the claim 
for refund (pp. 267-268), concluded its opinion with the fol¬ 
lowing (p. 268): 

Plaintiff is entitled to recover the overpayment of 
tax and interest on this item of his claim, together with 
interest on the total, as provided by law. 

Judgment will be entered in favor of plaintiff for the 
total amount due with interest, in accordance with the 
findings of fact and the foregoing opinion, upon the 
filing by the parties of a computation or stipulation 
showing the exact amounts of the several overpayment^, 
the dates of payment, and the amounts on which and 
the dates from which interest at 6% per annum is to 
be included in the judgment. It is so ordered. 

The parties in that suit thereafter filed a stipulation, in 
which it was stated (R. 3): 

Pursuant to the opinion of the Court filed herein 
on December 6,1948, it is hereby stipulated and agreed 
by and between the parties hereto, through their at- 
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torneys, that the Court may enter judgment for the 
plaintiff in the amount of $5,303.99 with interest thereon 
at six per cent per annum from the dates and on the 
amounts as follows: 


Interest from— Amount 

December 8, 1938_$2,008.79 

March 7, 1939_ 234.66 

March 12, 1940_ 304.64 

October 15,1942_ 2,344.26 

June 30, 1943_ 411. 64 


The Court of Claims thereafter, on April 4, 1949, entered its 
judgment (R. 16-17), which recited the stipulation of the 
parties and then stated that (R. 17) “judgment is entered for 
the plaintiff in the sum of FIVE THOUSAND THREE 
HUNDRED THREE DOLLARS AND NINETY-NINE 
CENTS ($5,303.99) with interest at six (6) per cent per annum 
from the dates and on the amounts as follows” and then listed 
the respective dates and amounts as had been stipulated (R. 
4) * 

Subsequently, the appellant filed with the Commissioner of 
Internal Revenue a judgment claim for refund (R. 12-14), 
pursuant to the provisions of Section 29.322-6 of Treasury 
Regulations 111. In that judgment claim for refund 3 it was 
stated, in answer to question “6” on the printed form that the 
“Amount to be refunded” was “$5,303.99” (R. 13), and in the 
“Statement” attached to the form, after reference was made 
to the Court of Claims judgment, etc., it was stated (R. 14): 

The dates of payment of the taxes on which interest is 
to be computed were stipulated by the parties and are 
set forth on the certificate of judgment. 

Wherefore, claimant demands refund of $5,303.99 
with interest thereon from the dates of payment as 
allowed by law. 

Thereafter, on September 12, 1949, the Commissioner of 
Internal Revenue sent to the appellant a certificate of over¬ 
assessment, together with a check dated September 6, 1949, for 

* As required by the Regulations, the claim was ou Treasury Department 
Form 843. 
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$6,251.61, which amount represented the principal and interest 
as follows (R. 5): 


Principal of Court of Claims judgment_$5,303.99 

Interest on $2,008.79 from December 8,1938, to December 

7, 1941- 361.11 

Interest on $234.66 from March 7, 1939, to December 7, 

1941_ 38. 72 

Interest on $304.64 from March 12, 1940, to December 

7, 1941- 31.71 

Interest on $5,303.99 from January 1,1948, to August 15, 

1949 (a “date preceding the date of the refund check 

by not more than thirty days”)_ 516.08 


Total_$6,251.61 


Thereafter, the appellant through his attorney, by letter to | 
the Commissioner of Internal Revenue dated February 9,19501 
(R. 16-16), protested the withholding of part of the interest 
on the judgment under Section 3804 of the Internal Revenue 
Code. The Commissioner, by letter dated February 16, 1950 
(R. 18-19), replied that the elimination of interest from De¬ 
cember 7, 1941, to December 31,1947, was required by Section 
3804 of the Internal Revenue Code since the appellant was 
outside the Americas during that period (R. 6). 

The present action, for a mandatory order requiring the 
appellees to pay the eliminated interest, followed. (R. 2-8.) 

SUMMARY OP ARGUMENT 

The court below was clearly correct in dismissing the com-' 
plaint in this case seeking a mandatory order to direct the 
payment of the interest which the appellant alleged was due 
him. 

In the first place, since the appellant was outside the Amer¬ 
icas during the period between December 6, 1941, and Decem¬ 
ber 31,1947, the Commissioner of Internal Revenue had prop¬ 
erly disregarded that period, pursuant to the provisions of 
Section 3804 of the Internal Revenue Code, in determining the 
amount of interest allowable upon the overpayments adjudi¬ 
cated by the Court of Claims. 

In any event, however, the action of the court below dis¬ 
missing the complaint was correct because relief by way of 
mandatory order cannot be granted except to compel the per- 

928630—51-2 
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formance of purely ministerial acts. Here, the determination 
as to the interest allowable on the overpayments adjudicated 
by the Court of Claims involved the exercise of judgment and 
discretion, which cannot be directed by a mandatory order. 

Furthermore, the granting of mandatory relief in this case 
would be inappropriate because the appellant had an adequate 
and complete remedy for seeking recovery of the interest he 
claims is due him. 

ARGUMENT 

The court below correctly dismissed this action for a manda¬ 
tory order to direct the payment of the interest alleged by 
the appellant to be due him 

1. The action of the Commissioner of Internal Revenue in 
eliminating the period from December 7, 1941, to December 
31, 1947, during which the appellant was outside of the Amer¬ 
icas, in determining the amount of interest allowable upon the 
overpayments adjudicated by the Court of Claims was correct 
and proper 4 under the provisions of Section 3804 of the Inter¬ 
nal Revenue Code (Appendix, infra). 

In the chapter of 28 U. S. C. which deals specifically with 
Court of Claims Procedure, it is provided in Section 2516 (Ap¬ 
pendix, infra ) that interest on a claim against the United States 
shall be allowed in a judgment of the Court of Claims only 
under a contract or express legislative provision for interest. 
With respect to internal revenue taxes, the basic provision as 
to interest on overpayments is contained in Section 3771 of 
the Internal Revenue Code (Appendix, infra), which provides 
that interest of six per cent per annum upon any overpayment 
of tax shall be allowed and paid, in the case of a refund, from 
the date of the overpayment to a date preceding the date of 
the refund check by not more than thirty days. This same 
general provision is followed, in the chapter of 28 U. S. C. deal¬ 
ing with the subject of the “United States as a Party Gen- 

4 The allegation in the complaint (R. 6) to the effect that the failure of 
the appellees to pay the interest for that period was “arbitrary and capri¬ 
cious and without warrant in law” is a conclusion, and it is therefore not 
to be deemed as admitted for purposes of the motion to dismiss, as is true 
with respect to allegations of facts. (Cf. Appellant’s Br. 2, fn. 1.) 
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erally,” in Section 2411 (a) (Appendix, infra), which provides 
that in any judgment for any overpayment in respect of any 
internal revenue tax, interest shall be allowed at the rate of 
six per cent per annum from the date of the payment to a date 
preceding the date of the refund check by not more than thirty- 
days. However, in the Revenue Act of 1942, Congress, when it[ 
added Section 3S04 to the Internal Revenue Code, adopted 
a special provision to deal specifically with the subject of peo¬ 
ple outside the Americas after December 6, 1941. That sec¬ 
tion provides that the period after December 6, 1941, during 
which an individual is continuously outside the Americas (if 
over ninety days), and the next ninety days thereafter, shall 
be disregarded 5 in determining “The amount of any credit or 
refund 0 including interest ).” [Italics supplied.] 

There can be no question, we submit, but that the specific 
provision contained in Section 3804 of the Internal Revenue 
Code, rather than the general provisions of Section 3771 of 
the Code and 28 U. S. C., Sec. 2411 (a), applies in the case of 
an individual continuously outside the Americas for a| 
period of over ninety clays after December 6, 1941, and clearly 
requires the disregard of the period of his absence from the 
Americas, plus ninety days, in determining the amount of 
interest allowable upon any refund or credit of an overpay¬ 
ment of a tax. 0 

That such elimination of interest during the period of ab¬ 
sence from the Americas after December 6, 1941, is correct has 
been squarely decided, upon facts substantially identical to 
those of the present case, in Tree v. United States, 110C. Cls. 

4 This disregarding stops after December 31,1947, as the result of the pro¬ 
vision adopted as Section 3S04 (c) (1) by Section 13 of the Act of August 
8, 1947, c. r*15, 61 Stut. 917. Accordingly, in this case, the Commissioner of 
Internal Revenue allowed the appellant interest on the principal amount of 
the judgment of the Court of Claims from January 1, 194S, to August 15, 
1949, a date preceding the date of the refund check by not more than thirty 
days. (R. 5.) 

* In this case, it is not claimed by the appellant that he was not, as the 
Commissioner of Internal Revenue determined (R. 6, 18), outside the 
Americas during the period from December 7, 1941, to December 31, 1947. 
So allegation to that effect was made in the complaint (R. 2-7), and 
in his brief in this Court the appellant apparently concedes (p. 2) that 
“During the period material to this proceeding he has resided in England.” 
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175, 75 F. Supp. 467. The appellant’s suggestion that the 
Tree case is distinguishable (Br. 10) is without merit, we 
submit. In the Tree case, the earlier judgment of the Court 
of Claims provided, the same as the judgment in this case, for 
a judgment of a stated principal amount, with interest on 
certain specified amounts from certain specified dates. (75 
F. Supp. at pp. 467-468.) The earlier judgment in the Tree 
case had been entered on October 2, 1944 (p. 467), and after 
the filin g of a judgment claim for refund, in making payment 
the Commissioner of Internal Revenue had determined 
that interest should be computed only to December 6, 1941, 
and a check for the principal amount of the judgment and 
interest so computed was issued on November 13, 1945 
(p. 468). The taxpayers then brought suit in the Court of 
Claims to recover interest to October 14, 1945, a date not more 
than thirty days prior to the date of the refund check. The 
Court of Claims dismissed their suit, upholding the Commis¬ 
sioner’s elimination, in the computation of interest, of the 
period after December 6, 1941, during which those taxpayers 
were outside the Americas, pursuant to Section 3804 of the 
Code. Speaking of that statutory provision the Court of 
Claims stated (p. 469): 

We think, therefore, the statute reasonably interpreted 
means that in computing the amount of a credit or 
refund (including interest) in favor of individuals situa¬ 
ted as were these plaintiffs, the time for which interest 
is allowable shall not include any period of time after 
December 6,1941. 

The only difference between the Tree case and the instant 
case is that in the Tree case the earlier judgment itself con¬ 
tained the words “according to law” in providing for interest 
on the specified sums from the specified dates. (Pp. 467-468.) 
That difference is not material and does not warrant a differ¬ 
ent conclusion in this case. There can be no doubt but that 
in this case, as well as in the Tree case, the Court of Claims 
decided that the appellant was entitled to recover the over¬ 
payments adjudicated by the Court with interest as provided 
by lav?: The court said so unmistakably and unequivocally in 
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its conclusion of law and in its opinion. (81 F. Supp. at pp. 
263, 266-267, 268.) 7 

The appellant points (Br. 7,10) to the fact that when he h&d 
made payments of certain deficiencies in tax on October 15, 
1942, and June 30, 1943, he had paid interest thereon in the 
amounts of $214.77 and $67.31, respectively (R. 6-7; see also 
81F. Supp. at p. 255), which interest was allegedly “computed 
from the original due date of the respective taxes until the 
approximate dates of payment” (R. 7). Contending that Sec¬ 
tion 3804 of the Code should work “both ways” (Br. 7,10) and 
asserting that the “government collected interest from appel¬ 
lant with respect to the period that he was outside the Amer¬ 
icas”, the appellant argues that the Government, having 


“decided that the statute did not apply when it collected inter¬ 
est for the period involved,* * * should not now be per¬ 
mitted to change its position as to the same period when inter¬ 
est is coming to the taxpayer” (Br. 7). This contention is 
obviously without merit. In the first place, it is well settled 
that the Government is not estopped by acts of its agents 
when not in accordance with the law. See United States v. 
Nashville, &c, R’y Co., 118 U. S. 120; Talcott v. United States, 
23 F. 2d 897 (C. A. 9th), certiorari denied, 277 U. S. 604; United 
States v. Globe Indemnity Co., 94 F. 2d 576 (C. A. 2d). Thus, 
even though the Collector of Internal Revenue may have col¬ 
lected interest from the appellant for a period of time during 
which the appellant was outside the Americas, that action does 
not estop the Government and does not prevent the later cor¬ 
rect application of Section 3804 by the Commissioner of Inter¬ 
nal Revenue, as in this case. Furthermore, it must be no ted 
that the first of the payments of interest referred to by lie 
appellant, made on October 15, 1942, was made prior to lie 
enactment on October 21, 1942, of the Revenue Act of 1942, 
which added Section 3804 to the Internal Revenue Code. That 
leaves only the payment of the $67.31 made on June 30, 1943, 
and with regard to that it may be pointed out that there is 
nothing in the record which could be taken as even warranting 

1 The opinion of the court may, of course, be resorted to for aid in deter¬ 
mining what the Court of Claims intended. See United States v. Weils, 283 
U. S. 102, 111-112, 120-121. 
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the inference, much less as establishing, that the “government 
decided that the statute [Section 3804] did not apply when it 
collected’’ that interest. (Cf. App. Br. 7.) That $67.31 of 
interest could well have been collected because of ignorance 
as to the existence of Section 3804 or failure to understand its 
provisions, or because of ignorance as to whether or not the 
appellant was outside of the Americas. 8 Finally, it is pointed 
out that the interest payments to which the appellant refers 
have actually been refunded to him as part of the principal 
amount of the judgment of the Court of Claims for 85,303.99 
(R. 5), representing the aggregate of the overpayments adjudi¬ 
cated by that court: The interest payment of $214.77 was part 
of the total payment of $2,475.55 made on October 15, 1942, 
and the interest payment of $67.31 was part of the total pay¬ 
ment of $411.64 made on June 30, 1943 (see 81 F. Supp. at 
p. 255 and R. 3-4). 

2. Mandatory relief, such as was sought in this case, can- 
mot be granted to compel the Commissioner of Internal Reve¬ 
nue, or any of the other appellees, to pay over the amount 
of interest which the appellant alleges he is entitled to receive. 

The applicable rule with respect to mandamus 9 has been 
stated by Supreme Court, in Wilbur v. United States, 281 U. S. 
206,218, as follows: 

Mandamus is employed to compel the performance, 
when refused, of a ministerial duty, this being its chief 
use. It also is employed to compel action, when refused, 
in matters involving judgment and discretion, but not 
to direct the exercise of judgment or discretion in a par- 

• There is nothing in the record to indicate that the appellant (or his 
agent), at the time the payment was made or at any other time, advised the 
CoUector that he was outside the Americas and requested the benefit of 
Section 3804 with respect to interest after December 6,1941, on the deficiency 
in question. 

•By Rule 81 (b) of the Federal Rules of Civil Procedure, the writ of 
mandamus was abolished, and it was provided that relief theretofore avail¬ 
able by mandamus may be obtained by appropriate action or motion under 
the practice prescribed by the new rules. The remedy available under the 
new rules has been held to be governed by the same principles as formerly 
governed the writ. See Hammond v. Hull, 76 App. D. C. 301, 131 F. 
2d 23, 25. 
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ticular way nor to direct the retraction or reversal of 
action already taken in the exercise of either. 

With respect to executive officers of the Government, the set¬ 
tled rule is that if the action of the administrative officer is so 
plainly prescribed as to be free from doubt and as to be equiva¬ 
lent to a positive command it is regarded as being so far minis¬ 
terial that its performance will be compelled by mandamus, 
but where it depends upon a statute, the construction or appli¬ 
cation of which is not free from doubt, it is regarded as involv¬ 
ing the character of judgment or discretion which cannot be 
controlled by mandamus. Wilbur v. United States, supra, pp. 
218-219; U. S. ex rel. Girard Co. v. Helvering, 301 U. S. 540, 
affirming on a different ground the decision of this Court in the 
same case, reported as United States v. Helvering, 66 App. D. C. 
64, 85 F. 2d 230; United States v. Wilbur, 283 U. S. 414, 420; 
United States v. Ickes, 68 App. D. C. 399,98 F. 2d 271, 281, cer¬ 
tiorari denied, 305 U. S. 619; Hammond v. Hull, 76 App. D. C. 
301,131 F. 2d 23,25; Thomas v. Vinson, 80 App. D. C. 346,153 
F. 2d 636, 638-639. Cf. Miguel v. McCarl, 291 U. S. 442, relied 
upon by the appellant (Br. 9), in which, while recognizing the 
governing rules just referred to (p. 451), the conclusion was 
reached upon the facts there that the duty of the officer in ques¬ 
tion was “so far ministerial that its performance may be com¬ 
pelled by mandamus” (p. 454). 

The determination of the interest allowable on the overpay¬ 
ments of taxes adjudicated by the Court of Claims in this case 
was clearly not a mere ministerial duty 10 on the part of the 
Commissioner of Internal Revenue, or any of the other appel¬ 
lees, but on the contrary called for the exercise of judgment on 
the part of the Commissioner of Internal Revenue to determine 
on the facts and the law the amount of interest legally allow¬ 
able to the appellant. After judgment of the Court of Claims, 
and after the appellant had filed the judgment claim for refund 
(R. 12-14) in accordance with the provisions of Section 
29.322-6 of Treasury Regulations 111 (Appendix, infra), the 
Commissioner of Internal Revenue had to determine the 

“The allegation to that effect in the complaint (R. 6) is not, of course, 
to be taken as admitted, since it is a conclusion. 
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amount of interest allowable on the adjudicated overpayments 
according to law. The Commissioner of Internal Revenue, as 
the officer with whom judgment claims for refund must be filed, 
in determining the amount of interest allowable as provided 
by law, was required to exercise his judgment to determine, 
first, the applicability of Section 3804 of the Internal Revenue 
Code, and second, whether upon the facts the appellant was 
continuously outside the Americas for any period exceeding 
ninety days after December 6, 1941, up to December 31, 1947. 
Clearly, there would be no basis whatsoever for taking the view 
in this case that the Commissioner of Internal Revenue had 
nothing more than a mere ministerial function to perform in 
determining the interest allowable on the overpayments of 
taxes adjudicated by the Court of Claims. It is evident, under 
the circumstances, that the function of the Commissioner must 
be “regarded as involving the character of judgment or discre¬ 
tion which cannot be controlled by mandamus”. Wilbur v. 
United States, supra, p. 219; see also U. S. ex rel. Girard Co. v. 
Helvering, supra; Hammond v. Hull, supra; United States v. 
Morgenthau, 70 App. D. C. 171,105 F. 2d 50, certiorari denied, 
308 U. S. 577. 

The decision of this Court in Blair v. United States , 55 App. 
D. C. 376, 6 F. 2d 679, reversed on other grounds as Blair v. 
Birkenstock, 271 U. S. 348, relied upon by the appellant (Br. 
9-10), may be distinguished in that there the duty which this 
Court concluded was ministerial and therefore enforceable by 
mandamus involved merely the payment of interest under the 
applicable statute from and to the dates prescribed, without 
any question of fact, and it did not involve, as this case, the 
necessity of making a determination as to the applicability of 
Section 3804 and as to whether the individual was outside the 
Americas for any period exceeding ninety days between De¬ 
cember 7,1941, and December 31, 1947. But, even if the dis¬ 
tinction be regarded as inadequate or immaterial, we believe 
and respectfully submit that the holding of this Court in the 
Blair case 11 must be considered as having been deprived of its 
significance, if not indeed as having been in effect overruled, 
by the decision of the Supreme Court in U. S. ex rel. Girard Co. 
v. Helvering, supra. When this Court decided the Girard Co. 
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case, in its opinion (reported as United States v. Helvering), 
the Court, in the first and second points discussed, had held 
that mandamus was the proper remedy, because it viewed the 
duty of the Commissioner of Internal Revenue to make the 
refund in question as mandatory and as not involving the char¬ 
acter of judgment, and further held that mandamus should 
issue notwithstanding the existence of another remedy in an¬ 
other tribunal (85 F. 2d at pp. 232-233)—the Court citing, 
among other authorities, its decision in the Blair case (p. 
232). Then the Court, under the third point, went on to con¬ 
clude that the writ should not be issued because the one seek¬ 
ing it was not in equity and good conscience entitled to it. 
(Pp. 233-234.) The Supreme Court, although affirming the 
decision of this Court denying the writ, decided that mandamus 
was not the appropriate remedy, thus in effect reversing the 
holding of this Court, under the first and second points above 
mentioned, to the effect that mandamus was appropriate. 
(301 U. S. at pp. 542-543.) The Supreme Court stated (p. 
543): 

Where the right of the petitioner is not clear, and the 
duty of the officer, performance of which is to be com¬ 
manded, is not plainly defined and peremptory, man¬ 
damus is not an appropriate remedy. * * * The 
officer must be left free, in the performance of official 
duty, to decide whether he will perform the act de¬ 
manded or secure by appropriate procedure a judicial 
determination of the extent of his duty. His decision 
“is regarded as involving the character of judgment or 
discretion, 1 ” the exercise of which will not be compelled 
by mandamus. * * * 

In further support of our view that the holding of this Court 
in the Blair case must be regarded as having in effect been 
overruled, see United States v. Morgenthau, 70 App. D. C. 
171, 105 F. 2d 50, certiorari denied, 308 U. S. 577, in which 

11 The Supreme Court did not in the Blair ease review the holding of this 
Court as to whether mandamus was the appropriate remedy; the Govern¬ 
ment in the Supreme Court waived the point, made below, that mandamus 
would not lie. (P. 350). 
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the majority of the Court (pp. 52-53) held mandamus not to 
be the proper remedy upon the authority of the decision of 
the Supreme Court in the Girard case, while then Associate 
Justice Stephens, dissenting, expressed the view (p. 53) that 
mandamus was appropriate under the Court’s decision in the 
Blair case. 

3. It cannot be doubted in this case that the appellant, when 
he instituted this action in the court below, had a plain, ade¬ 
quate and complete remedy available to him for seeking the 
recovery of the interest to which he claims he is entitled. 12 
When the Commissioner of Internal Revenue determined that 
the appellant was not entitled to interest for the period be¬ 
tween December 6,1941, and December 31, 1947, during which 
the appellant was outside the Americas, the appellant could 
have instituted an action against the United States in the Court 
of Claims to seek the recovery of that interest, and he still can. 
See 28 U. S. C., Section 1491, and Section 3772 of the Internal 
Revenue Code (26 U. S. C. 1946 ed., Sec. 3772). 

It is obvious that by instituting this proceeding the appellant 
was attempting to make his application for mandatory relief 
serve the purpose of an ordinary suit for refund, contrary to 
the well settled rule that mandamus cannot be used as a sub¬ 
stitute for an ordinary suit and cannot be used to secure the 
adjudication of a disputed right for which an ordinary action 
affords an adequate remedy. U. S. ex rel. Girard Co. v. Hel¬ 
vering, supra, p. 544; cf. United States v. Helvering, 85 F. 2d 
230, 232-233; see also United States v. Morgenthau, supra. 
As aptly stated by this Court in United States v. Deming, 
57 App. D. C. 223, 19 F. 2d 697, 698, certiorari denied, 275 
U. S. 531, “The purpose of mandamus is not to establish a legal 
right but to enforce one already established * * 

CONCLUSION 

Upon the basis of the foregoing, it is submitted that: (1) If 
this Court in its decision reaches the merits, then the order of 

a The allegation in the complaint that the appellant has no remedy other 
than this proceeding for mandatory relief (R. 7) is not, of coarse, to be 
taken as admitted for purposes of the motion to dismiss since it is a 
conclusion. 
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the court below dismissing the complaint with prejudice should 
be affirmed, for the reason that the Commissioner’s action was 
correct, upon the authority of Tree v. United States, supra; 
(2) if the Court should not reach the merits, then the order of 
the court below dismissing the complaint should be affirmed, 
for the reason that relief by way of mandatory order is not 
the appropriate remedy, but the order should be modified so 
as to make the dismissal without prejudice to any other ap¬ 
propriate proceeding for the recovery of the interest allegedly 
due. 

Respectfully submitted, 


Ellis N. Slack, 

Lee A. Jackson, 
Harry Marselli, 

Special Assistants to the Attorney General. 


George Morris Fay, 

United States Attorney , 

0/ Counsel. 


February, 1951. 


APPENDIX 

28 U. S. C.: 

CHAPTER 161—UNITED STATES AS A PARTY GENERALLY 

***** 

Sec. 2411 [as amended by Sec. 120 of the Act of May 24, 

1949, Public Law 72, 81st Cong., 1st Sess.]. 

Interest 

(a) In any judgment of any court rendered (whether 
against the United States, a collector or deputy collec¬ 
tor of internal revenue, a former collector or deputy 
collector, or the personal representative in case of 
death) for any overpayment in respect of any internal- 
revenue tax, interest shall be allowed at the rate of 6 
per centum per annum upon the amount of the over¬ 
payment, from the date of the payment or collection 
thereof to a date preceding the date of the refund check 
by not more than thirty days, such date to be determined 
by the Commissioner of Internal Revenue. The Com¬ 
missioner is authorized to tender by check payment of 
any such judgment, with interest as herein provided, at 
any time after such judgment becomes final, whether or 
not a claim for such payment has been duly filed, and 
such tender shall stop the running of interest, whether 
or not such refund check is accepted by the judgment 
creditor. 

* * * * • 

CHAPTER 165—COURT OF CLAIMS PROCEDURE 


* * # * * 

Sec. 2516. Interest on claims and judgments 

(a) Interest on a claim against the United States shall 
be allowed in a judgment of the Court of Claims only 


( 16 ) 
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under a contract or Act of Congress expressly providing 
for payment thereof. 

***** 


Sec. 2517. Payment of judgments 

(a) Every final judgment rendered by the Court oi 
Claims against the United States shall be paid out ojt 
any general appropriation therefor, on presentation td> 
the General Accounting Office of a certification of the 
judgment by the clerk and chief judge of the court}. 

(b) Payment of any such judgment and of interest 
thereon shall be a full discharge to the United Stated 
of all claims and demands arising out of the matters 
involved in the case or controversy. 


Internal Revenue Code: 

Sec. 322. Refunds and credits. 

(a) [as amended by Sec. 172 (e) (1) of the Revenue 
Act of 1942, c. 619, 56 Stat. 798] Authorization .— 

(1) Overpayment .—Where there has been an over¬ 
payment- of any tax imposed by this chapter, the amount 
of such overpayment shall be credited against any 
income, war-profits, or excess-profits tax or installment 
thereof then due from the taxpayer, and any balancb 
shall be refunded immediately to the taxpayer. 


(26 U. S. C. 1946 ed., Sec. 322.) 

Sec. 3771. Interest on overpayments. 

(a) Rate .—Interest shall be allowed and paid upoji 
any overpayment in respect of any internal revenue 
tax at the rate of 6 per centum per annum. 

(b) Period .—Such interest shall be allowed and paid 
as follows: 

(1) Credits .—In the case of a credit, from the date 
of the overpayment to the due date of the amouiit 
against which the credit is taken, but if the amount 
against which the credit is taken is an additional 
assessment of a tax imposed by the Revenue Act of 1921, 
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42 Stat. 227, or any subsequent Revenue Act, then to 
the date of the assessment of that amount. 

(2) Refunds .—In the case of a refund, from the date 
of the overpayment to a date preceding the date of the 
refund check by not more than thirty days, such date to 
be determined by the Commissioner, whether or not 
such refund check is accepted by the taxpayer after 
tender of such check to the taxpayer. The acceptance 
of such check shall be without prejudice to any right of 
the taxpayer to claim any additional overpayment and 
interest thereon. 

***** 

(26 U. S. C. 1946 ed., Sec. 3771.) 

Sec. 3804 [as added by Sec. 507 (a) of the Revenue Act 
of 1942, supra, and as amended by Sec. 13 of the 
Act of August 8, 1947, c. 515, 61 Stat. 917]. Time 

FOR PERFORMING CERTAIN ACTS POSTPONED BY REA¬ 
SON OF WAR. 

(a) Individuals .—The period of time after Decem¬ 
ber 6, 1941, during which an individual is continuously 
outside the Americas (if such period is longer than 
ninety days), and the next ninety days thereafter, shall 
be disregarded in determining, under the internal rev¬ 
enue laws, in respect of any tax liability (including any 
interest, penalty, additional amount, or addition to the 
tax) of such individual— 

(1) Whether any of the following acts was performed . 
within the time prescribed therefor: 

(A) filing any return of income, estate, or gift 
tax (except income tax withheld at source and in¬ 
come tax imposed by Chapter 9 or any law super¬ 
seded thereby); 

(B) payment of any income, estate, or gift tax 
(except income tax withheld at source and income 
tax imposed by Chapter 9 or any law superseded 
thereby) or any installment thereof or of any other 
liability to the United States in respect thereof; 
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(C) filing a petition with the Board of Tax Ap¬ 
peals for redetermination of a deficiency, or for 
review of a decision rendered by the Board; 

(D) allowance of a credit or refund of any tax; 

(E) filing a claim for credit or refund of any tax; 

(F) bringing a suit upon any such claim for 
credit or refund; 

(G) assessment of any tax; 

(H) giving or making any notice or demand, for 
the payment of any tax, or with respect to any 
liability to the United States in respect of any tax; 

(I) collection, by the Commissioner or the col¬ 
lector, by distraint or otherwise, of the amount of 
any liability in respect of any tax; 

(J) bringing suit by the United States, or any 
officer on its behalf, in respect of any liability in 
respect of any tax; and 

(K) any other act required or permitted under 
the internal revenue laws specified in regulations 
prescribed under this section by the Commissioner 
with the approval of the Secretary; 

(2) The amount of any credit or refund (including 
interest). 

* * * * * 


(c) Limitation on Time to be Disregarded .—The 
period of time disregarded under this section shall not 
extend beyond the date specified in clause (1) or clausp 

(2) of this subsection, whichever is the earlier: 

(1) December 31, 1947, or such date later than DeL 
cember 31, 1947, as the Commissioner may fix in any 
case in which he makes a determination under subsec¬ 
tion (b) if such determination is made after the date 
this subsection as amended takes effect and is based on 
the existence prior to January 1,1948, of one or more of 
the circumstances specified in paragraph (1), (2), o|r 

(3) of subsection (b); or 

(2) in the case of an individual with respect to whom 
a period of time is disregarded under this section, the 
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fifteenth day of the third month following the month 
in which an executor, administrator, or a conservator of 
the estate of such individual qualifies. 

• * * * * 

(26 U. S. C. 1946 ed., Sec. 3804.) 

Treasury Regulations 111, promulgated under the Internal 
Revenue Code: 

Sec. 29.322-3 [as amended by T. D. 5325,1944 Cum. 
Bull. 152, T. D. 5425, 1945 Cum. Bull. 10, T. D. 5680, 
1949-1 Cum. Bull. 126, and T. D. 5772, 1950-1 Cum. 
Bull. 117]. Claims for Refund by Taxpayers .—Claims 
by the taxpayer for the refunding of taxes, interest, pen¬ 
alties, and additions to tax erroneously or illegally col¬ 
lected shall be made on Form 843, or on Form 1040 or 
short Form 1040A, or by the use of Form W-2 (Rev.), 
or Employee’s Optional Form 1040A, and should be filed 
with the collector of internal revenue. * * * 

* * * # * 

As to claims for refund of sum recovered by suit, see 
sections 29.3$2-4 to 29.322-67 inclusive. 

Sec. 29.322- l §. Claim for Payment of Judgment Ob¬ 
tained in the Court of Claims Against the United 
States. —A claim for the payment of a judgment ren¬ 
dered by the United States Court of Claims against the 
United States, representing taxes, penalties, or other 
sums should be made under oath, on Form 843, in dupli¬ 
cate, and filed directly with the Commissioner of In¬ 
ternal Revenue, Washington, D. C., accompanied by 
a certificate of judgment issued by the clerk of the 
court and two copies of the printed opinion of the 
court, if an opinion was rendered. A judgment will 
not be paid until the period for appeal has expired 
unless a stipulation, signed by both parties to the suit, 
waiving the right to appeal, has been filed with the clerk 
of the court, and two certified copies of such waiver are 
furnished to the Commissioner. 
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